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Phone (856) 848-88G0
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Via Hand Delivery

James M. Flynn, Clerk
Appellate Division

Supcrior Court of New Jarsey
Hughes Juszlice Complex

A W, Market Streat
Trenton, NJ ;

Re: G. Philip Lewis v. Board of Trustees,
Public Emplovees Retirement System
Docket No. A-1093-02T2
Cezr Mr. Flynn:
Please accept this Lelier Briefl in liss of 3 more forwal

submission on behalf of Appellant, G. Philip Lewis (kersinaflher

“Appellant”) .

PROCEDURAL HISTORY

This 15 the senond appral thawt has beocon taken by Appellant, G.
Phalip Tewis, in this mantor.

On May 17, 2007, a Final Aaministrative De-crmination was
forwarded Lo the Sppellant who took an apped! on June 24, 23452, Tre
Mppellate Division reversed end remanded the Doard ot Trizsrtres, Puniia
Brployees Rerirement System (heroinattcor “FERSY) decision for further

ion’s Juno

s

proceeding.  See Pa, 1-]0 Far a sopy of the Apocilate Divi

29, 2032 Courl frder.



:

copy of the June 24, 2002 Order (the Appellant vrovided Lhe FERS Board

his copy o review during Lhseir denision nrocess) and following

testimony by Lhe Appellale who plead hiz Veleran alalus and enplovime

nt
status, the PIRS Board reconsidered rhe matter sznd vored o realfirm
i*s determination made on May

e

copy of the May 17, 2001 Firal Administrative Ueterminasion d ra. 11

for a copy of PuERS Board leteer to Appellact’z counzel daited August 23,

q Shatal

2002 reaffirming the PEIRY Board May 17, 2001 determination.

Aopeilant tiled & Netice of Matiom +or

August 23, 2507 Yetter forwarded fo “he
J

21 Please see Py. Y4, The FPina! Admiristrosion

Delerminalion (herainafter “FANY) mad not been | saued by the PRRS Board

Q
11
—
.
Ié

T

Un Septerber 1%, 2002, Lhe PERS Zoard approved a FAD reafl i sauny

its prior determunal ion made on May 17, 2001 to d / Appe’ lant’ s
! Y ’ y Appe

purchase request. Also, Lhe CPEAS Board ¢

T

ried Bppellanl.’s reauesl for
£ 1

ol wath this Arnpe

hearing, wllant to proco

Please ses Pa. 15 16 for a copy ol Lhe September 19, 2002 FAD.

On September 20,

Appelilant’ s Motion for Leave to Appeal, which resulsed in g Keoly Erief

tiled by “ne Appoilant on Gotober 2, 5002, The hppeliate Divi
denied t2e Appellant’s Motior for Leave to Appeal, erntitled Docket No,

AM=b3-0275

-2



e

STATEMENT OF FALT

Wnen (he PERS RPoard dented (he Anpellanl’s request Lo purchase
addilicnal gervice credil and provided Lhe FAD daled May 17, 2001, the

I1-i2 for a copy of the Mav

Appellant appesled. [lease

17

, 2001 FAD,

) remanded

On June 24, 2002, the aAppellate Livigion reversed

m for further proceedings in conformity with tho

the PERS DBroard Decisic

[y
]
[2N%
s

Appallate Division’s eopinion. Pieaso scc Pa.

On Angust 1€, 200%, the Avpeollant appeared before tne PERS Roard.

ORI

lin plean his Veteran status, emnloyrent statcs and referred o the

statute applicable te nrim,  The Appellant andgmade 5 rognest for an

AdminlsTrative Hearing 50 a mora formal decision would nnceme a part of
the Board's Firal Determnination. This request was gdenied, Flease seo

Pa. 14, Lhe PERS Roard letter denying Rdmiristrative Hearing,

O AuqgiistL 32, 2007, the PERS Boasrd ser- o letter o the
Apuellant’s allorney reallirming the PERS Board's firvsy den-al, daled

May 17, 2C01. Pleage ses Fa. 14 for letter aated August 24, 7007 and

Dlggge gee Pa, [1-13 for the firsh deniai FADR

On Sevrerber 11, 2002, the Appellant flad a Noiice of Motion

Leave to Appesl, asserlinag Lhat Lhe PERS Board did nol conduel furbher

proceedings oo wets Tune P4, U0GZ opinion.

aform:ty with Lhe C

‘C.ou«So\ 7



Please see Fa. ] 10, *he Appellate Division’s June 24, 002 Opipicn.

I\

The Appellant requeslsd the Appallale Division arant a3 stay and deny
PERE in conjunciion witn the Atrorney Gevneral’s Otrico, from iasning
anorher FAD.  Additionally, tre Appollant roguested the Aupellate

surLsdiction ard have the Court docide en the issim tas

-

Divislion relain
Appellate Division had returned Lo Lhe PERS Scard on Jurne 74, 2000,

This Notice of Motion for Interloculory Appesal was denied,

On Sentenber 19, 2002, Lhe PEA3 Bosrd issucd ansthor TAD, wnilcoh

1s the subject of this Appeal. [lease mes P, iD=-14, for a copy of the
] 815 B

FERS Roavd's FAD datecd Septembsr 19, 2202.

LEGAL ARGUMENT

. WHETHER OR NOT THE PERS BOARD FATLED TO EXPLAIN THAT
N.J.S.A.43:15A-7 (h) CARVES OUT AN ABSOLUTE EXCEPTICN THAT WOULD
DEPRIVE APPELLANT, G. PHILIP LEWIS, A VETERAN “IN CONTINUOUS SERVICE”
OF MEMBERSHIP IN THE RETIREMENT SYSTEM A RIGHT TO PURCHASE SERVICE
CREDIT.

]
0]

The PSRES Bodard Zalled Lo 550w an absoiuseo crocotlon that

G

would deprive this Veteran hie right Lo purchase sevvice rrogit.  “he
FERS Boarc said in thelr Seplemper 15, 2002 FAD, as doscribed == Pz, 17/

attached heretn, the followirng:

Farther you argue tha* Mr. Lewis shoald be exennted trom
he 19 % veteran. Howover, you orovide no

1wt

subsection () hecs 5
SUpPOYT tor this argument. While Veterans ase DOV e

enhanced benelits under certain sprmitin statutes, ther zre not
exencted from JTPA oxception to the mexbership slalule . N.J.S.A.
43:15A-7. Eiiqgibilily for e=railrert in this Systom 1s a
condilyon precedont hofors a Veteran may be entitled o Any
benefits under (he Sysiem. Thusz, Mr, lLewis may not he a member
nf the ®FMRI solely by virtue of his Veteran’s s

2ligible for enrollment pursuant to =he stat.ota. Cleariy,

subsectinn (h) coxempts him from membershio.



Tho PERG Coard 1s incorrsct in that the Appellan. did a-7ue

exerption hocause of his Veteran status. The Appellant argued his

igibility under N.J.S$.A. 43:154 (b). Fursrermcre, the PEERS Doard i

t

o

fann

incorrect in their interpretation that el:gib.livty For a Yeteran i3 o
condition precadent.  There is nothing in M.J.3.A. 43:15A-7 et seq.
“hat says e’iqgibili~y is & condition precedent {nr & Veleran to bae

enlitled to the benefirts, Please sce Pa. 15-21 for a copnlete cooy of

NOT.2 A, 43:1%2R-7 et.acg. Furthermere, no*hing in Sernale Bill No. 1471

(2T OCKY slates Lhat eligibiiity 15 a condition precedent [ur a

ge Po. 29-32 for a4 copy of Senate Bill No. 1471 (Znd

o

Veteran., [legse

CCR) . When conslrulng a CaTute, words must be considered in Lhe

context of Uhe enlire act and given a commen sense meAning, whooh
advarices the jegislalve purdose. Tne cotire act includes subnaragraph

{b)«(2) of N.J.5.A. 43:152-7 which specitically addrcsszs a Veteran

eliginitity. Pleoase sese Pa. 1521 for a comnie-o conpy of NLT.S. N

Az a general rule “[a] Svatule shouid be interpratod in

cordance with jts plain meaning i i1 13 clear and unambiquous on its

ranklin Tower

face and acdmits only one interpretation,” a: ciied in

Ong, L.L.C. w. N M., 47 N.O. 602, 725 A.2d 1104, 2959 1. J.TFAT8 1¢]

(1999;
(L2359,

Arplying this woll recognized =tarutory construction i+

25 Clear and unambiquaus that NOJ.ELA, 43:158-7 (b)Y spplics to the
App=llant., In trhis instance =he Appellant, G. Uhilio Lewlis i3 4

Veteran, having served n the Initod States Navy during the period of

the Vietnam conllict and having reaeived an henorable dischaccs.



Traidently, the Bppellanl previcuSiy presente=d a copy ©f his IZD<Z12 to

the PERS Board and it was ent

qr

red (nto and made part of his perranent

, o

PERS record, @ spect fically, the meaning of N.J.3. 4, §3:158-7 (b)

[N

on ts face in rhat there 15 only one
intcrpratat:on nof N.J. 5. A, 43:17%A-7 {(n) and thar interpreatal i on would
wotld entitis tre Appellant of FPRRS o iqibility. N.JT.8.A. A3:.S95-7 (b)

fAYR those eliginle are:

Ay persoen pecomling an enployee of Lhe Stave or other
err.oyer, atter Ja 4, ana every Veteran  aomchasis
mber who returns “c service
z otion 27 of POL. 1966, ©, 23
. Other thar thosc appointmente thah

inloyvee of the Slale or o her BMOLOVer

o]
I
o

be

added’ other than a re
pursuant to subsecticon (b
(Scc N.J. 8.0, 43115057, 72
& asonal, becoming an
atter suich datc, includ

year’ s conl:inuous Servias.,

¢
/

a tompordary cmployoo with an loast one
If the goneral rule of a statutec beling interproted in azcordance

with its ptain meaning, then tRis supaccrien (b)) is clear and

unanecigquons on i3 Faoe, Tr dees rot state that siigibtiiry +ar

rraliment in 15 a condition pracedent before a Vereran may

be entitled to any benafits under the System. N.J. 9 A, 43:7%A-7 (k) 13
clear and unant?guous on its tace in that any perscor becoming an
cmployce ot tha Srate or othor employer after Jamuary 2, 1955 and every

Veteran [(emphasis added] . including a hemporary cmploynoe with at lcast

d A menber of the Keilremen:

-

s continucus service

System.  The Appellant is a Veteran who served the Countv of Salem

continuocusly for 25-1/2 years. therefore, when apply.ng Lhe lac
presented by the Appellate with the plain meaning of M0 8.4, £3:158-7
by, 1t is clear and unambiguous <hils interprelalion only has one

meaning. The mraning is the Appeliate is entitled o PERS henefits.

&

ez

(e



g RS :
Farthermo: Srate of New Jersey v. Alexandrs LN

Super. 168, 7id A Zd 349; 1998 N.J. Supser. Luxi$ 347 (Apo. Div. 1398)
{(citations omitted) szid, “that words may be =xpanded or

according to the manifest reascn and obvioug purpose of lhe Zsw” and .n
this case the obvious purpose of the law 1s rhat membershin :nio Lhe
Retirement Systom is not optional for Veterans, bur membersiip -n the
Hetiremont System is automatic Moreover, N.J.3.A.
43:11H2-7 (h) dons not carve out an absolute =xception that woula
deprive g JTRPA omplovee, who is alss a Veteran and naving served
contiruonsly served, meombershiip in fthe Retivemont System. Az cited in
Gob Td. Tt z3aid, “whore o literal reondering will lead to a resuls
NOL 10 Acenrat with ntial purposn and design of thes act, the
spusls ol Lhe Taw wil® control the lottert ang in rurther zupport of
the Avpellant’s eligihility becausse of his Votoran status, whore the
PERES 2oardad has lead Lo a iTogccord wWith purposco 10t
N.JT 8.0 4@3:015A-7 (d) zavs with specilicity Toat:

Memborship in the Retirement Svsi

g#lected orficials other than Veterans [= MDh&ul“

schenl crossing quards, who have pecope eligitle

under olher pension rems ave so omwploved an o2 part-=time

{and; [Nlo person in employment, oflice or Tion, for

the annual salary or rempnevatior ia fimxad a2t icss thano &

37301 be oligible to become a memoer of Lhe Retlirecen:

As described 1a Lhis subsection () of YN.J.5.A. ;
a memper in the Reljiresent System is optioral tor alected offiscials
other than Veterans !rmchasis added]. Please see Pa. 19 21 for a

W.I.5 N,

mani fest

complete copy of N 43:154 el . seq. TOASON
43:15A-7 (d) ig [ormed the wav 1T i3, is becansa toe Appellant has no
croice: enrollment for a Velerasn 1s automatic.g 't is cloar the PERE
Board’'s decision is nos in avoord wilh Lhe D intent ot who act.

i

Suand wAd‘caj



PERS Board in foctnote 1 at pagce £ ot “heoar

Moreosver,
Seprember 19, 2002 FAD said: “[T]he Board consisterntly avtompis to

1

rzad statutes liberally andg in Tight most [avorable o the member,”

Sozrd 1s nes correct.

PERS

howewvor, this standard as

The correct srandard applicable when Interprelling A statute is cited in

Cerald Mocfann v. Cle

123; 2001

(e d

fod. Super. LEXIZ 142 (App. Oi

(20G01) (Citation omitted!, arnd Carpenter v, Admira! Tns,

CQ;, 172 N.I. 504, 800 A.2d B4, 2002 N.J. LENIS /39 [2GL2) wrere they
emphasis that the examining of the wording of a1 statute s done to
determine +nn piain meaning. 7% the standard of plain meaning and nol
libaraliy read statize read ‘w iight wost favarasble to *he remnnar, Uhean
cvery Vateran, drcluding & renporary emplayee witn 5t least cne yeoar's

cemtinuous service would be @ igible for wembarsh’p into PEES pursuant

A20L58-T7 =l e,

Inlomation Statement they

Also, 1n Lhe Respondent’s
say: jonl “iune Z4, 2002, (nig Courl reversed and remanded Lhe malter

so that the PERS Bosrd could address Avpellant’s additional arguments

regarding his status as a Veteran and status as a tenmnocrary emploves

with continucus service for at lecast one vear.” Piosse sco Fa,
This s nnt what the Appellate Division ordered.  The Apmoslare
Division ordered on fune 24, 2002, that the PERY Beoard was to

“explain the ratiornale for conciuding (if it does) that subsection '

cescribn an ansointe cxception that would deprive a STEA crplioyon,  whin

iz a Veteran “in continuous scrviec”, of membership in the Retircmont

Jystem the rignt te purchase service crodis.” Picase sec P J oy the

Court’s opinien. Comparing the PERS Case Tnformation Statement at



S . h h

27 azx gquoted abuve with *he Appsllate Division's nolding of June 24,

2002 al Pa. 9 and guoted above, the PERS Enara optad not to decide Lhis
Maller consistent with the Courc’s opinion, thererore fajiling ro csrve
cut an ansolule exeepllon that would deprive the Appellatc the righs to

TUYCTAaLe service Credot .

IT. WHETHER OR NOT THE PERS BOARD IS INCORRECT IN THEIR
INTERPRETATION OF N.J.8.A. 43:15A-7 (h} IN THAT SUBSECTION (h) IS AN
ABSOLUTE EXCEPTION TO THE VETERAN ENROLLMENT AS PROVIDED IN
N.J.8.A.43:15A-7 (b).

Yas, the PERS Board is incorrect that N.J.8. A, 43:18A-7 (h) is an

absolute excaption to Veteran enrollment described in N.J.8.Aa. 43:152-7

(bY. In +ho FFRERS Roard’ s Seprember 19, 2007 FRL, ar page 3, naraqgraph
%, denying benelits Lthey relied on their longstending intercretation of

the Division of Pension and Benefits by comparing suhscction (h) tr

subsection (b} of N.J.S.A. 43:15A=7 et.sec. The FIRS Board concluded

that it was the legislative intent “to make provisicons it |the

statutes] apply to all {ernhasis added] JTPRA ennloyees, recardiezs of

whether they are currently enrciled “n the PERSY. liowever, 1f

provisions eapolied ro all [enphasis added] J1PA ermplovees, as

intsrproted by thoe FERS Boare then the legislature would have uned the
exact word “all”, in the legislative cnactmens, nut thc logisiature did

not. It the legislazure agreed wirh the then Governcr Kean then overy

subgection of N.J.S. A, 43:15A-7 would have been amended o include +he

word “all”, put again it was neat,  Tor axarple, tho PFRE Neard argues

“he Rppellant was a “temporary” erployes, Thersefore, rol eligibla and

tre Appellant’s position as thie Lssue is contrary Lo that of Lhe PERS

Beard., Tf it were the legislative intent Lo attect “a311Y arpoyeas,

then the word “a° 1" 55 Jard ir PRRS FAG, weuld app!y bur tre



leglslature uscd the word “temporary” which appiics to tris Appellant,

Lhereby making him cligibio for benelis.

o
D)

v N.JLSOAL 430 19A-7 /o) says:

e

Any parsen beoroming an enployes of Lhe or nther
-

cmployer aller January 2, 1955 and avery Veteran, other (han a
retirad membar who rerurrs Lo service ovursuvant to sudsection (b)
of Section 27 &.L. 1466, C, 227 (See N,J. 5.4, 43:15A-57.2' and
othoy tRan trose appolniments are seasonal, bocomirg employse of
the State or other employer after anch date, including a

S moatinnous sarvice,

temporary erployese with al lesst cne yves
is eligible for the henefits of membarahin.

"roaddition Lo the Apcellant’s Veteran status, the Appellan. 1=

Ehe basnd upon rhe Appellart’s &l least
Faving one year's continucus service. Zven of the Appellan was

comsidered a “lemporary” emp.oyee, ag “he PERS Reard said rrareby not

making him elicible for bensfits =his Fosition i= trumpard in thal

u

-
i

~J

N.J.5. A, 43;:1: {b} =avs “any pcreen breoring ar ernyinves of 'he
VA K u t

State or olher emnloyer afrer Janusary 2, 19%h and overy Veverarn

Sasé‘&
cne yedr’'s continoous \0.6

=

including a temparary cmployes with at Jeast

UnanLmotsl Vom2ans
————————

service, i1s eligible for nnroLlrant”,

this Azpellant is eligible, The was ennloved continucusly by

the County of Satem fyom De 1874 until Juvne 30, 2000, which

spannad cortinuous employmenl [or 285-1/2 vears.  From tho incooticn of

B Training Parinecshinp

in Cotober 1883 to its

the TFederal

termirnation on Jure 30, 2000 (wilh 1o replacemnent of <he neow Federsg
Worktoree Tnvastrent Aol on duly 1, 2000, tne Appellant, G. Phil p
Lewis, was an enmployes pald wilh [unds from the Fedoral Job Training
Partnership 2ct.  The Apcellsn'’s exploynment was continnous and
uninterrupted having served at _east one year. Factually, the

Appe_lant sorved 25-7/2 continuens rs. He was continuouvsly cmplayod




Y

By Lhe County of Salem *rvor Oecember 23, 1974 to Juno 30, JOUC. Thiz

enploynent was not conteosted by the PERS Hoard.

III. WHETHER OR NOT N.J.S.A. 43:15a-7 (h) APPLIES TO ALL JTPA
EMPLOYEES INCLUDING VETERANS CONSIDERED A TEMPORARY EMPLOYEE WITH MORE
THAN ONE YEAR OF CONTINUOUS SERVICE.

in PERS' FAD da*od Septerser 19, 2907 it says “[Tinm 'egisialive
hislory cf subscctian {(h) was reviewed at ths Beoard meeting, wherein
1t was noled that all JTPA employsas were precladed [rom DERS
membership, Sprcitically, the hislory incivded a conditianal wveto by

the then Governer Xesn with Zenale 2{1: WNo, 1471, which Pritially

appiicd to oniy JTPA ernplovees “nor currently cnrolled v rhe DERGY.

Pioasa see Pa, j8. However, ~he than Goverrner Xean nrLner amendel the

01! attemnllng Lo exempt all JTEA cmployeas from member
but the Bill was not passed to incluns ali JTeEA employaas,  he PERY
Board in Lhe =AD of Seprerber 1%, 2007 ~skma the Dosition Lhal PERS

denision o “oonsistens with this amorcment, and therelore, the

ppellant should net be entitled =6 ~he purchase of any such service,
in that “he was formally not permittcd crogis. dowever, Chat iz not
Wiat our legislature did. The statute daas rof exenpl all JVEA

enpleyees, thersfore, nsot all JTPA cmploye

Pa. 17, fer the PORY Reoara’s Septembiar 19, 2007 FAD.
In reviewing the Sepiombar 24, 1486 Stare of New Cersey Executive
Departmens Senate Bill No. 1471 {Ynd OCKY, ‘hen Guverner Kezan ameondea

s@e Fa. 2% 32, The two soeacific areaa

the bBill ir two arcaos,
recommending that Sanate Bi11 Na. 1471 (277 OCR) be amendean follow. T

effect of rthe AMBNOMents was L0 exempt ail JUPA employoes trem

t

membership.

11



Lhe orior anendicent did

Recommendaticn number 1
not assist the majority of service delivery areas in 'he s5lale because
many of the employres were alrcady in the systaom.  Please aoo

and 3.

The second recomuerded amendaent was “o delete cptlonal pension

membership for any group of puablic enployeess o

undesirable precedent that could affect “he actual stability «f theo

State Adninistered Pension Systems. Flease ses Pa

Clearly, there is nothing in the recommended amendmonts rotnrre:
o the Secnate to proclude a Voteran whe has had merc fhan sne yoar of

The recommeondatisnsg for

3
t4
]
L
sl
;_4
-
=
-t
a
“Q
T
B
a
el
-
—
41
t

continuous scrviece frao

charge to the statute do Veteran’sz benefic eligibility

W

aections of Senate 73971 or N.T.5.2. £43:70R-7 ot seq.

ate Bill No., 471 2

Although (he amendrerts in

“ITlhe eflfecl ol Lhese amendmeris will be o exenpt a1l

i Lhis glate from memberszhip -n Lhe PERS”, 1L does no

NG Lne amendmenl Lo

Veleran eligibilily sections. Inztead of hroad

exciude Veterans, the Lhen Soverncr Keas ingeried Lhe Inlliowing
recomnendation at page 1, section 1, lines 1 through 8 of Seneate pill

Moo 1471 (2 QCR) .  legse ses Pa, 30. T CAVE:

it
(7
T
)
]

iy
X

{

N1, Sectioen 7 ¢l P. L. 18534, €. 24 {&ee
is amrrded to road as b

7. There 1s herebv establ:ished the lunlio Employess’
Retirament System of New Jorasey in the Division of



Pensions of the Department of 7 The memborsnip
! I

of the retiremen’. system =hall ineclude:

4. Tre mombora of the former S2rale Employees’
conrcl led a5

122

Retirement System ~f New Jeor
such as of Doceomber 30, 1934 wie shal: o
: refund their acocumilated
provided 1in this

idd syater &

i)

o. Any person beaoring an emploves of Lhe State
or other emnloyer after January o, 1954 and

gvery veteran,
th
ben
erployer a i
TEMPOrary omp oymé with at

mitg an

ol nuous service; land’

Al Every employee veteran emphisiz acderd? in
the empiny of the S-ate or olher srniover on
January 2, 1955 who is not a menber of ary
rotiremont system supporten wholly or el
Py Lhe State,”

There is nothing in thon Covernor Xean’s Lwe reasons for

w

camendments and/or his roconmendad amendments that should preclude

at teast one year’s convinuous service [rom eligibility.

Senate Riil No. “471 {2 QCR) was relurned Laclod Ny Veterans.,

Ir then Covernor Kean’ = condil pon

Covaernnr as:d Lhab the BI1 mus' be “amended

ol

apoly to all JTPA employees regardloss of whothor they are currenlly
cnralled in PERE”. Howsver, ir reviewing Lhe amendiens to make
crovisions apply to all JTPR cnpioyees, regardless of wihelher "heyv are

currenlly enrolied in PERS or not, did not oceur. There is ore itern

Lhal .s abundantly clear. It apprars the logisiatore rasd the
Governor’s conditional veto, censidered tnc wishes hn mupressed ivonis

S

1;[_‘.
1)
T

Lefenl and passed a law, which clearly and unsquivocanly rojoots

e

then Goverror Kean's statemen. Lhal Lhe orovisions would apply to all

JTRA amployees. The slslule does not sge She word “all” puot inoludns



> Bill

0

tre word “temporary” twice in subparagraph h of the anended Senat
No. 1470 (2™ OCR). The word temporary fs olearly distinguished trem

were ntended Lo preclude Vetcorars

-
rt
~+
jod
o
o3
-
-
—

the word Y117, in that
cenaidered Lemporary enployees with morc than are vear of conl 1nuous
service, ‘he bill weuld have saia that, but i- does nol. The skps
Roard ls incorrect in their interpretatior of the amended Sensre 3113
No. 1471 (27 OCR) in thas tre anmended Senate Blll is not inclusive of
Velerans considered temporary empiovess with av leasl one year's

conTinuous servicn.,  Subsectior h) does no. carve out an abso’cte

exception to deprive the Veteran “in continuous service” the right =a
membevship,  Flease see fa. 30 3] and Pa. 5.
In Foy v. Lavks, 82 N.J.Super. &, 196 n.od H35H, TRRL N T, Buper.

LEXTS 438 (1964), Lhe Cousl fa.d, “an inference of SUTrpiusages a4

leqi:

lative enacluent should no- be readily entertainod,” and irn the

%e]

by

amendment and M.U.8.A. 43:15A-7 (h) the word “temporary” ia nsed rwice.

N.oJLEVAL 43:05A-7 (h) containing the word feomporary twice gJives no

Feason Lo 1nfer that the word “temporary” was moro surpiusage. 17 'he
T D

then Gavernor Kesn were successful in remeving all JTPA tundad

smployeés Lhen the many who were emploved by the N. J. Dopartmont of

e

Laboy, kducaticn, MHgher Eoucation and Numan Services in acdition
the various leeal qovernment ortities and thia Zppeliant would have
benn removed.,  TF our Tegisiature was in supporl of (e recomrendsd
amendments thay wolid have siply omitted the vtern “Lemporary” and only

zhen would then Sovernor Kesn's abjective to broasden Lne sldlinve been

: Surplusage. Lxtraneous. impertinent. superfluous. or unnceessary matler. Maticr in any instrument which
1S unnecessary to its meaning and does not affect its validity: whatever is extrancous, impertinent,
supertluaus or unnecessary, and in procedure means matter which is not necessary or relevant to the casce.
Mortrow v. Motrow, 382 S.W_ 2™ 78S, (1964) Tex. App. 1LEXIS 2839 . Rlack's Law Dictionary, 6"
Edition. (1990) at 1443,

14



mat, tooexerpt all JTPA paid #iployses.  Thus “he PLRS hoard would have
Geen correct in fhaip irterprelation described in their Septeombor 19,
2. 17 PERE Board irnterpretarion of the

legislarive “ntani |

Alzo, in paragraph 2 at Fage 3 of the PERS Roard Scpteonbter 14,
20C2 FAD, Iouna ar Pa. 17 the PERS Board ci-es N.J S AL $3:150-7 (h),
and Zays, “[Ulhe PERS did permit enrcllimers for all STEA cmoloyoes in

regult of the enactment of N.J. 8.0, 432:160-7 by, which

eXpressly states thas a temporary omplmyoc with at loast ene yaar’ g
continuous serviae is included in BERS”, however, ~he FERS Board =ald

3 )

in their interprotatien thar N.J.9.5. 43:i5A-7 (n: az enacted on

Septembor 25, 1988 this was tre ADSDINte axtention to mandatory

enrollment provided in subscetinn (b)Y, fwhich in subscetian )

Eruwming FUopzradqranh b of

includes the word “temporary” twice)
the statare, therenhy aonsidering the Appellant ineligible relying on

subgseclion (h) as an absolute excenlio: lor mandaltory enrollment

provided 1 subsection {1

Whal Lhe DPERS Board tarled Lo provide (5 an AnAlysis ol M.u.ALC.

') thal {uriner SUppGris Lhe RAopellant’s
conlinuous exployoent even [ Lhe FERS doard were o congidsy the

Appellanl a Lenporsry emnloves under M.u.S.A. 42:15A-7

{c)  An employes of bhe Civil Service Enplover who is nsr
CoAan nmpioyon of ton-civi
SeYvVice erpLoyer who 1s nor i o3 requiar budge' ed POS LT on may be
considered a temporary employae by the employer for one year
period followaing the employee’s dates of hire, but if employment
continues into a second year, the employee will be reguired to

enroll immediately .. [Briphasis added)

cilassiticd nr urclassitiod Dosition




From the employee’s date of hire to the date of his rerirement ir
covered ?35-1/2 years of continuous emplo: thorceby making the

.

Appollant eligibie for immediaie enrol lment . e Apwellant should

PERA
LW

only be antizied to benel1ls pursuant to N.J.9. 7. 43:157-7 (b}, bhut

cqually as importank NOJLALC, 17:2-2. 4 (d} where it sets Zccomber 14,
T912 a3 the effeclive date Cor tenporary employess’ Tandatovy

enrollment, as ci+ed in Vliet v. Board of Trustees of the Poblie

Emplovees’ Retirement System, 156 N.J. Super. B3, 383 4, 0d Ah3, 1978

N.J.5upesr. LEXIS 702 (1278) . Purtharmors, ever afrer GOULAG Lhere is

i1i Lhe secord

mandatory conrcllment for temporary emplayees as descr.bec
parazrapn ot Pa. 7/, n the Santember 19, 2007 FAD, the [ERS Board
continues to assers “hat subsection (h) apnlies .o all J9PA saployess,

regaraless ot armplovment stavys. This 13 conlrary Lo Lie exprecs

pravisions as desoribed ‘n amended 2 Bill No. 1471 (277 oor) oat

submaragraps (%) in Lha' Lhe word temporary 1s used twice, =u- &s

fu

showr, the Appeilanl has qualiflied his eligibilicy sratus regardless ot

the ward temporary whelher ‘he worsd tenporary 1z used in §.J.4,

A3:15R-7 (h) or N.J.A.r. L7:2-2.4. Moreover, Lhe EXNDIRSS

2nrcellnent dale and eligibilily gs descrikbed in W..J.A.C. L712-2.8 as

e
e
Fty

the enrcllnent da-e criteria, ever the Appellant wore rallco A

“tergorary” empleyea, further supports thae Appa'lant’s positisn of tha

Mppeliant’s right to mernorsnip. Please soo Pa. 34, Jopy of NOJTUALC.

Trhe PERS Roarrd szid “{T!ha irgislative
was reviewed at the Board’s meeting, wherein it was noted trhat all J7ToR
"

englovees were procludnd tfrom PIRS membersk i, hawaver, This 5 oL

what that etatute said, Please soc Pa. 17/ fnr the PLRES Rnare
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statepent.  There 1s nothing In N,3,8.A. 13:155-7 at.se3. that uses the
word Yall” to not make the Appellant eligible Yor PERS benefits., The
statute does use the word “temporary” con twe oocoasions, and both e
word “all” and “temporvary”, which has bren discisscd throughout this
briet at Po. 10, 12-74. "o *nry-hor rebut PERS Roard’s TAD daton
September 1%, 2002 where the PERI Board said it's posision
“lolonsislenl weth Lhis clear slalulory mandate” in determinivg the

Appe’llanl s nolL entitled “o “he berelii .5

no o where iv NOJU30A, 430 15A-T

acl a clear slalulory mandale. Thnere o3

2¢f. that says the statute appiics o all !omphasis addea) J7PA
benefit eligible members thereby nreveniing Lhe Lppeilani from
receiving benefite, The statule was zrafted in olain language, alsar

'

and urantiiguons, the Appellant should roceoive benzflts.

CONCLUSION

“ho

The informstion described above sats farsh sho
Appellanl, G. Philip Lewis, should have beon gliven the opportunity ancdg

ki

bt

Lhe

1ty vo purchase additianal sorvice and allowing his pension

paynents Lo begin.

Respectfully submitted,

Ne3TVMONF TAW OGFTITTS

COHN G, TeSTMONF, REOUTERE

Attorney for Nppellant, G.

J0hiiia

[ata Kathleen Coates, CpRS, Secretary poard of
Frployee Retfiremont Syston
Dzvid Denbe, 3DAG
Debarat Allen, DAC
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