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ublic Emplcyees Retirement System
State of lNew Jersey

Department of the Treasury
Divisicr of Pensions and Rensfits
2.0, Box 29%

Trentorn, NJ 0B625-0295

Re: G. Philip Lewis Request to Purchase Additional Service from

December 23, 1974 through April 6, 1993

. Jamison:

T A -
Dear Ms

In response to comments made at the conclusicn of tne Board of

Puplic Employees Retirement System (PERS) meeting

[¢]

f March 2z, 2001,

Tne following five issues presented are as follicws:

-

Whether or not G. Philip Lewis’ Job Training Partnership Act |
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Time snouid not be considered under the provisions of N.J.S.A. 43:154-7

seg. more specifically, the provisions of N.J.S.A. 43:13A-7(h); zand
coard can distinguish why G. Philip Lewis’ JTPA service is not corsi
tenporary in relationship to all other JTPA employees in Salem Count
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third issue 1s: Documentation reguested by the Board of Trustees, includin

W

payroll stubs and contracts showing CETA employment from July 1, 13981 through
cune 20, 1983; and the fourth issue is: Documentation reguested by the Becard
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howing JTPA employment from July 1, 19§83 through April o6, 1293;
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Lssue is: Summary review of Senate Bill No. 1471 (27 OCR)

4]

ubmitted by Governor Thomas H. Keene to the Senate April 21, 1986.

STATEMENT OF FACTS

cllowing Mr. Lewis’ honorable discharge from the United

ne domicliled in the County of Salem, Staze of New Jersey.

On Decemper 23, 1974, Mr. Lewis was employed under the Comprehens

Employment and Training Act (CETA) as a teacher’s aide. CETA was encouraged

to e a lecng-term, grant-funded program in which Salem County was able to

ad]

provide Public Service Employment (PSE), which allowed state and local
governments in the community and Community Based Organizations (CBO) a
tremendous amount of labor at no cost to the county. Salary: $8,000 annually;

then in March 1976: Mr. Lewis transferred from the Department of Health =o

the Community Development Department. Salary: $8,957 annually; then in

vuly 1977: Mr. Lewls received another raise and title change. Salary: 314,600
arruaily; then in July 1978: Pay raise given because of a rew Szlem County
contract with the Unicn. Salary: $15,53% annually; then in AZugust 13%7%: A

fourtn raise in two years due tc new county contract. Salary: $16,436
arnually; then in August 1980°: Mr. Lewis was promctea to Manpcwer Cocrdinatcer

irector; of CETA. Salary: 318,700 annually; and then in January

During the late 1970°s Mr. Lewis’ salary was split between two grants, A portion of his salary was used to
purchase pension services in the PERS program and when one of the two grants ended, Mr. Lewis was no longer
contributing to PERS and was refunded his prior contributions.

* In the early 1980s, Salem County changed the work schedule from 30 hours per week (9:00 a.m. to 4:00 p.m.) to
35 hours per week (8:30 a.m. to 4:30 p.m.) In addition to the 10% annual raise negotiated in the new contract, all
county employees, except Department Heads, were given a 16.67% increment to account for the new hours. Mr.
Lewis’ staff was given a 26.67% raise and advised his was not as high (10%) because he was a Department Head.



1981: ¥r. Lewis became the Department Head of the Salex County CETA Program.
Salary: $22,000 annually.

Firnally, on June 30, 2000 Mr. Lewls accepted layoff/retirement. Final
salary: $52,736 annually plus service award of 6% annually, paid during the
month of employment anniversary.
2t 1s Important to note that Mr. Lewis was treated as a regular county
emplcyee. Mr, Lewls received medical benefits, all paid ho
sick and vacaticn time, travel expense reimbursement, prescrip

eyegiass reimbursement, etc. These medical benefits have remained post-

Acditionally, on September 24, 1993, Mr. Lewis was asked to complete
and he forwarded a Duties Questionnaire for the State of New Jersey,
Department of Perscnnel, Division of County and Municipal Government

Services. Exhibit “1”.In this submissicn, he certified the statement and

[OR

forwarded same tc the Department of Personnel, State of New Jersey. It 1s
important to note the guestionnaire he submitted has never been questioned oOr

objected to and included the follcwing:

&. Department: JPTA
e. Title as of December 24, 1993: Human Resources Coordinator
c. Employment Status: Full time

a. Totzal Work Hours: 35 - 40 hours per week

o

e. Job Description: Supervisor Responsibilities as of 9/24/9

Oversaw the operation and work performance cof eight employees assicned

in his department

The completed questicnnaire also says that annuallily from

th
.
»

April through Septemper, Department hired four

98]



LEGAL ARGUMENT

ISSUE ONE: WHETHER OR NOT G. PHILIP LEWIS’

JOB TRAINING PARTNERSHIP ACT (JTPA) TIME SHOULD NOT BE

CONSIDERED UNDER THE PROVISIONS OF N.J.S.A. 43:15A-7 ET.SEQ.

MORE SPECIFICALLY, THE PROVISIONS OF N.J.S.A. 43:15A-7(h)

G. Fnilip Lewis should be considered a memper of the retirement systenm

pursuant toc N.J.S.A. 43:15A-7 (b} wherein:
Lny person becoming an employee of the state or other emplcyer
after January 2, 1955 ancd every veteran [emphasis acded], other
than & retired memper who returns to service pursuant to
Subsection b. of Section 27 cf P.L.1966, <.217 (C.43:15A-57.2)
other than those wnose appointments are seascnal, becoming an
employee of the state or other employver after such date,
inciuding a temporary employee with at least one years’
continuous service.

Lewls was a memcer of our armed services and, pursuant to

}, it specifically states that membership toc the

retirement system is for every veteran which is described in MN.J.S.A. 43:15A-
7Tiky. See Exhibit “2”. In further support of Mr. Lewis’ vetsran status
pursuant te N.J.S.A. 43:15A-7(d) it says:

Memdbership in the retirement system shall be optional for elected

officials cther than veterans [emphasis added], and for school

crcssing guards, who have become eligible for benefits under

other pension systems are so employed on a part-time basis.

[and] [N]o person in employment, office or position, for which the

annual salary or remuneraticn is fixed a* less than $.,300.C0

shall be eligible tc bescome a member of the retirement systen

As cescribed above, membership in the retirement system is optilornal for
elected officials orher than veterans. It is interpreted to ke that
rempership into the retirement system is not cpticnal for veterans.

Membership in the retirement system should be automatic for vetsrans. Any

O

person becoming an employee of the state or other employee after Jaruary 2
anc every veteran becomes a member of the retirement system. G. Phil:ip

Lewls is a veteran and the statuts is interpreted that being a veteran is nc



ticn to becoming a member of the retirement system, but being a veteran
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is a reguirement for membership to the retirement system. Pursuan:t to
N.J.S.4. 43:1tA-7(d), people with veteran status employed by the State becone

a memker of PERS. See Exhibit “27.

The EBoard of Trustees of PERS has made an inquiry as to how G. Philip
Zewls’ JTPA time shculd not be considered under the provisions of N.J.S.Z2.

A temporary employee who is employed under the Federal Job
Training Partnership Act, PUB.L.S7-3CC(29U.S.C. Secticn 1501)
shall not be eligible for membership in the system. Membership
for temporary empioyees employved under the Federal Job Training
Partnership Act, PUB.L.327-300(2380.S.C. Section 1501) who are in
the system con September 19, 1986 shall be terminated, and
affected employees shall receive a refund of their accumulated
deductions as of the date of commencerment of employment in the
Federal Jcb Training Partnership Act Program. Sucq refund of
contributicns shall serve as z waiver of zl1l ben s payable to
the employee, to nils dependent or dependents or any of his
perneficiaries under the retirement system.

As to caselaw, in Re: Hudson City Probation Department, 178 N.J. Super

3€211981) at page 262, the freehclders of Hudson County avpealed a final
decision of the Civil Service Commission issued on March 18, 1980 which held
that hirecd investigators in the County’s Propation Department are “permanent”

oursuant tc Title IV part D of the 1975 Amendments to the Sccial Security

Act, 42 U.s8.C.A. Section €51 et seg. are “permanent” civil service employess
and acceraingly are subject to the provisions of N.J.S.A. Title XI Civii

Service. In Kyer v City of East Crange, 315 N.J. Super, 524(1998), the issue

reaised in that matter is whether a merit system for a provisional employee in
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denied the opporturity tc becore &
permanent emplovee by reascn of the municipalities negligence and her own
uriawareness of the merit system requirements may, after seven years of

exemplary service, be summarily discharged. The court held that under

circumstances in that case, the employee’s job rates are a matter for
determinaticn by the department of perscnnel, which has the au-hority tc

W
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mp , in particular,

Lewls was the Former Assistant Deputy Director

dinzator)
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Westinchouse Electric Co
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p., & Corporation cf Pennsylvania, 27 N.J. Super.

-

65, 10LA.Zd 592; 1953N.S. Super., Lexis 407, 233L.R.R.M 2

{CCH) Pe3, 071. The ccurt said:
[T hat the expressicn “ccntinuous service” found in the ¢
[emplcyment ccntract] is eguivalent to uninterrupted empl
that the employment of the plaintiffs and their fellcw emplo
was never discontinued because the plaintiffs remainsd in the
emplcy of the defendant during the entire period of time involved
in {that] controversy; that the contract had not been terminated
and that the employees were continuocusly carried on the company’s
yroll; and that plaintiffs and their fellcow employees did no:
rrupt their “continucus employment” and consegquently did not
eit thelr right to holiday vay merely by indulging in [the]

still be considered a member of the retirerment system providea he met ths
“continuous’” criteria cescribed in N.J.S.A. 43:13-22, 52a.
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New Jersey Statutes Annotated, specifically, N.J.S.A. 43:13A-7(n} when

interpreting the words tempcrary employee [emphasis added]. . . employed
under the Feceral JTPA, the following interpretation must ke considered by

PERS., See Exhibit “2”.
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Interpretaticn of this New Jersey statute reguires thzt all relevant

terms pe defined. It is necessary to look at the terms both generally and
those rules published in the New Jersey Register, z bi-weekly publication

prepared by the office of Administrative Law, and, after adcption, that ru
pecoming part of the New Jersey Administrative Code.
General.ly, BLACK’S LAW DICTICNARY, page 1464 (6" ed. 1591, definses

temporary as, “That which is to last for a limited time only, as

more specific case zuthority in New

distirguishecd from that which is perpetual, or indefinite, in its duratior.

rpcsite oI permanent. In Mr. Lewis’ instance, nis employment was nct

tempcrary or limited in time for it was continucus or withouz inter uption



M
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a Salem County employee beginning in 1974 through June 2000. Sse also ¥

Kernedy, Supra at pages 6-7, for the definition of continucus in thne

In the context of the New Jersey Administrative Code, the Board of
£ the PERS must consider the following.

Under N.J.A.C. 4A:4-1.7 entitled temporary appointments, subsection

irn & 12 month period; and pursuant to N.J.A.C. 4:4-1.7(d), ccnsecutive
temporary appcintments in excessive of the period set forth in N.J.A.C. 4L:4-
t.7(a) are prchibited. See Exhibit “4”. Mr. Lewis’ record or employment

nistory does not reflect the commissioner having approved him zs a temporary

employee nor dcoes Mr. Lewis’ employment record show any consecutiv
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sppointments in excess of the period set forth but the exhibits attached
hereto do show Mr. Lewis had consecutive permanent employment by the County

of Salem for positions which were funded by the JTPA and those grant monies

were then distributed to each of those departments in which ne was enployec
and described in Exhibits “5” thrcugh “13” which show memorandums from tre

Clerx of the Board with annuzl increases from 1983 through 19893,

As such, taxe under consideration N.J.A.C. 17:2-2.4(d) wherein it says
An employee of a civil service employer who is not in a
classified or unclassified position or an employee of a non-civil
service employer who 1s not in a regular pudgeted positicon ray be
considered a temporary emplcyee by the employer for the one-year
pericd follcwing the employee’s date of hire, but if the
employment continues intc a sacond year, the employee will be
reguired to enroll immediately, zs follows:

X For employees whcse employers report on a ronthly basis,
compulscry enrcllment date will be the first of the month
fcliowing the end of the one-year (12-month) reriod.

z. or employees whose employers report on a pl-weekly Dbasls,
the ccmpuilsory enrcliment date will be the first azy of the pay
pericd fellowing the end ¢f the cne-year (12-menth) rerioc.
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4s described above and shown in Exhibits “5” through “13”, Mr. lewis
employment continued intc a second year. In fact, Mr. Lewis’ emplcyment

continued for 25 years and, therefore, he should be regquired to enrcll in th

®

mempership immediately. Mr. Lewis, much like the case of Kyer v. City of East
Orange, 315 N.J. Super 524 (1998) should not be denied the orperTunity o

[

tecome a permanent employee by reason of Salem County’s negligence in not

informing him i1f they considered nim temporary and, morsover, much like Kyer,

Mr. Lewls should not be prejudiced because of his own unawareness oF the

airements. (Seen below and also shown as Exhibit “i4m )

merit system re

K2

Also, consicer N.J.A.C. 17:2-2.3(a)(4) where it says:

Any employee who is provisionally appointed to a civil service
position is considered as an empleoyee with temporary employment
status and Is ineligible to establish membership until he or she
receives a regular civil service appointment, or has one year of
continuous service [emphasis added]. This dces not apply to
anyone who is already enrclled as a member.

)

Mr. Lewls had one year o

Hh

conti

ucus service so, therefore, does nct

t
t
0.
0.

fit the category of temporary em loyment and ineligibilizy as describe

T

zbove. Again, nis continuous service exceeded one year and, therefore, ne

should te considered eligible for membership.

SECOND ISSUE: HOW THE BOARD CAN DISTINGUISH WHY G. PHILIP LEWIS'

JTPA SERVICE IS NOT CONSIDERED TEMPORARY IN RELATIONSHIP

TO ALL OTHER EMPLOYEES IN SALEM COUNTY.

The Board of Trustees ocf PERS asked counsel for Mr. Lewis to indicate

how tne 2oard can distinguish why Mr. Lewis’ JTFA service is rot censidered

considered temporary, permanent or continucus status. However, what

Y
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irnformation ccunsel has available regarding other erployees wno provided JTFA
services 1s provided beliow.

Counsel for Mr. Lewis has in his possession and is prcocviaing the
fclleowing information as to the permanency of fellow JTPA employees working
in Szlem County. This is being provided to assist the Board of Trustes’s in

cistinguishing why Mr. Lewis should not be considered temporary in
relationship to scme Salem County employees.
As previcusly shown in Exhibit “1” under the Duties Questionnaire

cenpleted by Mr. Lewis dated Septemger 24, 1993, he named eight emplcyees

assigned to his department. One emplcyee in particular named in Zxhibit “1”
is Joan M. Cole who was corresponded to by PERS. More specifically, I refer
the Board of Trustees of FERS to 2 copy cf a letter dated December 21, 19¢3
forwarced to Ms. Cole !see Exhibit “15”). The le-ter says: “[Tlne PERS EBoard
approved your [Joan M. Cole’s] reguest for enroliment in PERS based con

provisions N.J.A.C. 17:2-2.4, in which employees are eligible for enrollment
in PERS either the date of permanent emplcyment or one year after continuocus
service, wnichever comes first.” See Exhibit “167.

The standard set Zor Ms. Ccle who is an employee in Mr. Lewis’
departrment establishes the date for enrollment as either the date for

permanent employment or one year after continucus service, whichever comes

first. In comparing Ms. Ccle’s letter and the statements in Ms. Cole’s

of PERS and as the exhibits attached hereto will shcow Mr. Lewis' continuouas

employment from 1974 throuch June 2000, which would cualify Mr. Lewis as a

-V L

standard, then each of the employees of Szlem County should pe individually

evaluated tc determine whether or not thcse employees in Salem County are

10



eligible for enrollment, based on their permanent employment stazus or one
year after continucus service, whichever comes first. See Exhibic Y157,

ISSUE THREE: DOCUMENTATION REQUESTED BY THE BOARD OF TRUSTEES,

INCLUDING PAYROLL STUBS AND CONTRACTS SHOWING CETA EMPLOYMENT

FROM JULY 1, 1981, THROUGH JUNE 30, 1983

Exhibit No. Description Dates
17 Original CETA Employee Roster 1980
18 Original CETA Emplcyee Roster 2932
19 Criginal CETA Emplcyee Roster 1952

1z2/29/581
20 Memc to CETA staff from G. Philip Lewis, 2/25/€2
Directcer, re: Working Hours
2% Memc te CETA staff from G. Philip Lewis, 4/13/82
Director, re: Working Hours 9/1C/82
22 Memo to all staff from G. Philip Lewis, Director, 10/12/82
re: Confidentiality
23 Origina’ CETA Employee Roster 1282
(rev. 10/8
24 Official Salem County Directory showing G. Philip 1982
Lewis as Coordinator of the CETA Program.
Directcry would have been published 7 to 9 months
after July 1, 1981 - the first date in cuestion
as tc employment with CETA.
25 Criginal CETA Emplcyee Roster 1983
26 Meme te all staff from G. Philip Lewis, Director, L /11/83
re: Telephones
27 Memo to JTPA staff frem G. Philip Lewis, 4,17/84
Director, re: working hours
23 Cificial Salem County Pirectory showing G. Prilip 1984
Lewis as Coordinator of the CETA Program.
29 Cfficizl Salem County Directory showing G. Philip 1885
Zewis as Coordinator of the CETA Program.
3C Cfficilal Szlem County Directory showing G. Philip 1986
Lewls as Cocrdinatcr of the CETA Program.
31 Memo to JTFA staff from G. Philio Lewis, 10/4/838
Director, re: lateness & absences

11



ISSUE FOUR: DOCUMENTATION REQUESTED BY THE BOARD OF TRUSTEES

SHOWING JTPA EMPLOYMENT FROM JULY 1, 1983 THROUGH APRIL 6, 1993

Plezse find herein the following documents including payroll stubs,
contracts, notices or perscnnel actions from the Department c¢f Personnel,
minutes or resclutions from Salem County Becard of Chosen Freeholders and a
copy of the JTPA job description including the scope of work.

Zxhibit No. 32: Copy ¢f Resolution 93 approved andg adopted by the

Szalem County Board of Chosen Frecholders; and

Exnibit No. 33: Copy of a form completed by Mr. Zewis and submi-red
TC the zadministrator showing a title, emplcoyee, effective dates, permanent or

provisioral appointments with date of hire, and first date of permanent
service; and duties and a copy of G. Philip Lewis’ job description as defined
on September 24, 1993; and

Exnibit No. 34: Copies of Form W-2 listed in reverse chronological
crder from 13593 back to 1983, inclusive.

Exhibit Nec. 35: Assorted payroll stubs.

>,

Nes. 5-13: Notification of pay raises for the following year

P

Exnibit

ISSUE FIVE: SUMMARY REVIEW OF SENATE BILL NO. 1471 (2™ OCR)

SUBMITTED BY GOVERNOR THOMAS H. KEENE TO THE SENATE APRIL 21, 1986

[}

The Board of Trustees of PERS should appreve G. Philip Lewis’ reguest
Lo purchase additicnal service from December 23, 1974 thrcocugh April 6, 1993.

The basis for the Bcard of Trustees from PEXS approving Mr. Lewis’

reguest is that, pursuant to N.J.S.A. 43:15A.7(b), the stature entitled zhove
clearly states that any person becoming an employee of the S-ate or otTher
employer after CJanuary 2, 2955 and every veteran [emphasis added) . . . or

cther emglover after such date including a temporary employee [emphasis

adaded] with at least one year’'s continuous service [emphasis adde

Q.
-
0}
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eligible tc become a member and enroll in the PERS. See Exhibit “36” copy of

Serate Bill No. 1471 (2" OCR) amendment forwarded to the Senate by Governcr
Thomas H. Keene cn April 21, 1986.

I have shown the Board of Trustees of PERS that every veteran, which
includes Mr. lLewis, is eligible. Additionally, ary temporary emgloyee with at
least one year’s continuous service is eligible.

Assuming arguendo, even if the Board of Trustees of PERS were to
consider Mr. Lewis a “temporary employee” he still has and has shown the
Boara of Trustees that he has at least cne year of continucus service
beginning in 1974 and ending Jure 2000. See alsc Mel Kennedy, Supra at page
7, for the definition of “continucus servige.”

As to N.J.S.A., 43:15A-7(h), Governor Keene's veto is absent any
specificity as to the term temporary in that particular section of said
statute, however, in reviewing the statute and applying all relevant terms
defired in the statute, the reader cannot ignore N.J.S.A. 43:15A-7(b) of the
same veto says that a temporary employee with at least one year of continuous
service 1s eligible to become a member. This status applies to Mr. Lewis and,
therefore, makes him eligible tc receive the full benefits of PERS. See
Exhikit “27.

The Board of Trustees of PERS will notice Governor Keene submi-ted
N.J.S.A. 43:15R-7(h) as an addition tc this amended Sernate bill with the
intent of brcadening its scope, however, doing such has created confusion and
subsection (h) which cannot be viewed as a single paragraph. Do not view this
statute in a vacuum, the whole statute must be cornsidered n its tctality. As
such, interpretation cf this New Cersey statute requires that all relevant
terms of this statute be defined. Therefcre, when viewing this statute in its

ust take into consideration all subsecticns of the
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nd how those subsections affect NMr. Lewis, not just the single

subsection (a).
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